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Your Employee’s Marital Status 

 

Prior to June 26, 2013, Section 3 of the Federal Defense of Marriage Act 

(DOMA) prohibited the federal government from recognizing the marriage of 

same-sex couples, while permitting the individual states to determine the legality 

of the marriage within its own jurisdiction.  For federal tax purposes, as well as 

for qualified plans which operate under Federal law, marriage would be recog-

nized only between a man and a woman. Then on June 26, 2013, the U.S. Su-

preme Court found Section 3 to be unconstitutional (United States v. Windsor). 

As a result, if a couple is legally married in a state or foreign country, that mar-

riage is recognized for federal tax purposes, regardless of the sex of the spouses.  

Initially this left more unanswered questions than answered. 

 

On August 29, 2013 the Internal Revenue Service issued Revenue Ruling 2013-

17 which provided much needed guidance with respect to the recognition of 
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marriage. Generally the marriage of a cou-

ple is recognized for federal tax purposes if 

it is a legal marriage based on the jurisdic-

tion in which it has taken place – state, Dis-

trict of Columbia, US territory or foreign 

country. Neither the jurisdiction of where 

the couple lives or works nor the state in 

which the Plan Sponsor is established or 

doing business will dictate whether the 

marriage will be recognized for Federal 

purposes. Note the ruling does NOT apply 

to registered domestic partners, civil unions 

or similar relationships recognized under 

state law. 

 

Marital Status and Its Effect on Qualified Plans 

 

The following provisions of a qualified plan apply to married couples: 

 

Upon the death of a participant while actively employed, an annuity is payable to the 

spouse. 

For a plan subject to the Qualified Joint and Survivor Rules (all defined benefit plans, 

all money purchase plans and some profit sharing/401k plans), the normal form of 

payment must be in the form of a Qualified Joint and Survivor Annuity, which will 

provide a benefit to the spouse after the participant’s death. 

The spouse must consent to a participant’s designation of a beneficiary other than the 

spouse. 

The spouse must consent to an optional form of payment from the Plan. 

The spouse may need to consent to a loan from the Plan. 

Qualified Domestic Relations Orders allow payments from the Plan to a former 

spouse. 

A surviving spouse may elect a direct rollover to an eligible retirement plan or IRA. 

Safe Harbor hardship distribution rules recognize the needs of a spouse. 

The calculation of the minimum required distribution and the timing of its distribu-

tion take into account the marital status of the participant. 
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Pension Review Services 
445 Broad Hollow Road  Suite 8  

Melville, NY 11747 
Phone: (631) 465-0850 Fax: (631) 465-0855 

www.pensionreviewservices.com 
email: info@pensionreviewservices.com 

The information included in this newsletter represents our opinions and are not to be considered legal, financial, tax, or accounting advice. 

 

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that to the extent this communication 

addresses any tax matter it was not written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue 

Code or (ii) promoting, marketing or recommending to another party any transaction or matter addressed herein. 

When is this effective? 

 

Effective September 16, 2013, marriage between opposite and same-sex couples are to be 

treated the same for federal tax purposes, and qualified retirement plan purposes. This 

means that the qualified plans must be operated in accordance with the above definition 

of marriage. Practically, beneficiary designations may need to be re-executed; benefits 

may need to be calculated differently; distributions packages and election forms may 

need to be revised, to name just a few. 

 

What issues still need clarification? 

 

Although there is an effective date of September 16, 2013, it is unclear as to whether or 

not it will apply retroactively. Past benefit elections and benefit calculations are just 

some of the areas that would require revision if the ruling is to apply retroactively. While 

this could prove quite costly and burdensome, we still need to await further guidance. 

 

Link to Frequently Asked Questions: 

 

The following link http://www.irs.gov/uac/Answers-to-Frequently-Asked-Questions-for-Same

-Sex-Married-Couples may be referenced for common issues, including those not relating 

to qualified plans.  
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